Law and Personhood

A Biblical and Medical Study
from a Two Kingdoms Perspective

John Eidsmoe and Mary Huffman

“I’m not born yet! Am I a person? Can they abort me? Do I have a right to live?””!

Introduction

HAT DOES THE LAW SAY about personhood? More specifically, when does
one become a person in the eyes of the law, endowed with the right to
life and other rights that attach to personhood?

This article focuses on these questions. We will examine not only constitutional
provisions, statutes, and cases that address the beginning of personhood but also the
deeper principles of law that lead courts and legislators to these conclusions and
the sources of these deeper principles of law.

Law and morality are inextricably related. Much law protects moral concepts
such as the sanctity of and the right to human life, the right to private property, and
the right to be secure in one’s own person, even to the point of imposing criminal
sanctions on those who violate the rights of others.

And morality is, to a large extent, based upon religious principles. Most Western
societies recognize and protect the right of individual persons to believe what they
choose in the realm of religion, to express those beliefs freely, and to act consistently
with those beliefs, provided that in so doing, one does not violate the rights of others
or otherwise violate social norms. But at the same time, Western societies protect
rights and moral values rooted in one religion, the Christian religion, because, as
we will demonstrate, the Christian religion and the Judeo-Christian Bible have in-
fluenced Western societies to a far greater extent than have other religions. These
include rights like the right to life; we punish people criminally if they violate that
right by unlawfully killing another person. While respecting freedom of conscience
in religion, most Western societies still uphold the moral belief that human life is
sacred and of infinite value, which is a religious belief, based upon the Holy Bible,
Genesis 9:6 and Exodus 20:13.
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Much of our Western legal tradition has been shaped by the Judeo-Christian
tradition and by the book honored and read by Jews and Christians, the Bible. As far
back as the year A.D. 890, Alfred the Great began his law code, the Book of Dooms,
with the Ten Commandments.? On October 4, 1982, Congress passed Public Law
97-280, declaring 1983 the “Year of the Bible,” and the President, Ronald Reagan,
signed the bill into law. The opening clause of the bill is: “Whereas Biblical teach-
ings inspired concepts of civil government that are contained in our Declaration of
Independence and the Constitution of the United States....””

Joshua Berman, Senior Editor at Bar-Ilan University, contends that the Penta-
teuch is the world’s first model of a society in which politics and economics embrace
egalitarian ideals. Berman states flatly:

If there was one truth the ancients held to be self-evident it was that all men
were not created equal. If we maintain today that, in fact, they are endowed
by their Creator with certain inalienable rights, then it is because we have
inherited as part of our cultural heritage notions of equality that were deeply
entrenched in the ancient passages of the Pentateuch.*

It is therefore entirely appropriate to look to the Bible as one of the basic sources
of Western law concerning personhood.

Luther recognized the roles of both revelation and reason in matters of civil
government. As he wrote in his 7o the Christian Nobility of the German Nation,
“Surely, wise rulers, side by side with Holy Scripture, would be law enough.” He
taught that some portions of the Old Testament are gesetz (natural law) and recht
(natural justice) and are of universal application, others are sachsenspiegel (laws
unique to Israel). The Ten Commandments are gesetz:

Natural law is the Ten Commandments. It is written in the heart of every
human being by creation. It was clearly and comprehensively put on Mount
Sinai, finer indeed than any philosopher has ever stated it.°

Applying Luther’s two-kingdom theology to an issue like abortion, a Christian
might appropriately formulate his position based upon revelation (i.e., the Scrip-
tures). But when he enters the secular arena of politics, he will come before people
who do not necessarily honor the Scriptures. He need not leave the Scriptures
behind because some in civil government will honor the Bible as the Word of God,
and still others may recognize that the Bible contains human wisdom. But he must
also be prepared to articulate his position in terms of reason and medical evidence.

In this article, we will examine, first, what the Bible says about the beginning of
personhood and second, whether this Biblical view of the beginning of personhood is
compatible with that of reason and medical science. [Note: We are examining two
things: 1. What the Bible says... and 2. Whether this Biblical view is compatible....
For this reason, “examine” should come before “first” and “second.”
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The Bible on Personhood: Biblical Passages Supporting
the Personhood of the Preborn Child

THE AUTHORS BELIEVE THAT many passages of the Bible, taken together as a whole,
point inescapably to the conclusion that personhood begins at fertilization.” We will
examine those passages.

When Elizabeth, the mother of John the Baptist, came into the presence of Mary
who was carrying Jesus in her womb, Elizabeth declared that “the babe leaped in
my womb for joy” (Luke 1:44). That doesn’t sound like a fetus or fertilized egg; that
sounds like a child! It reminds us of Rebekah, of whom we read, “And the children
struggled within her....” (Genesis 25:21-26). These preborn® children displayed traits
that would follow them for most of their lives.

The original languages used in these accounts make no distinction between born
and preborn children. Of all the Greek words used for child, brephos connotes a baby
or very small child.’ That’s the word attributed to Elizabeth’s baby: “The brephos
leaped in my womb for joy.” We see the same word in the next chapter: “Ye shall
find the brephos wrapped in swaddling clothes, lying in a manger.” Luke tells us in
18:15 that “they brought unto him also brephe, that he would touch them,” clearly
referring to children already born. And in II Timothy 3:15 Paul uses the same word:
“From a brephos thou hast known the holy Scriptures....” The same word is used
for a child in the womb, a child newly born, infants already born, and a child either
still in the womb or sometime after birth.

Another Greek word used for “son” is Auios.'’ In Luke 1:36 the angel tells Mary,
“And, behold, thy cousin, Elizabeth, she hath also conceived a huios.” And the
angel tells Mary in Luke 1:31, “Thou shalt conceive in thy womb, and bring forth
a huios.” Two verbs, “conceive” and “bring forth,” with the same direct object, a
“son” or huios. And years later, when Jesus is a young man, God the Father says to
Him, “Thou art my beloved huios” (Luke 5:22). Again, the same Greek word used
for a preborn child, a newborn child, and a young man.

The same is true of the Old Testament Hebrew. The same word used for the
preborn children in Rebekah’s womb, bne, is also used for Ishmael when he is 13
years old (Genesis 17:25) and for Noah’s adult sons (Genesis 9:19)."" And Job says
in his anguish, “Let the day perish wherein I was born, and the night in which it
was said, There is a man (gehver) child conceived” (Job 3:3).'2 The Old Testament
uses gehver 65 times, and usually it is simply translated “man.” Job 3:3 could be
accurately translated as “There is a man conceived.”

The Biblical authors identify themselves with the preborn child. In Psalm
139:13, David says, “Thou hast covered me in my mother’s womb.” Isaiah says,
“The Lord hath called me from the womb” (49:1). And in Jeremiah 1:5 we read,
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“before thou camest forth out of the womb I sanctified thee, and I ordained thee a
prophet unto the nations.” They don’t say “the fetus that became me”; that person
in the womb is “me.”

Job wishes he could have died before he was born: “Wherefore then hast thou
brought me forth out of the womb? Oh that I had given up the ghost, and no eye had
seen me!” (10:18). How can the preborn child die if he or she is not alive?

And David says, “Behold, I was shapen in iniquity, and in sin did my mother
conceive me” (Psalm 51:5). There was nothing sinful about the act of David’s
conception; this passage establishes that the preborn child has a sinful nature. How
can a non-person have a sinful nature? And while other verses establish the child’s
personhood before birth, this passage shows his or her humanity all the way back
to conception!

Clearly the Bible, especially in its original languages, treats the preborn child
the same as a child already born. The Bible knows nothing about “potential human
beings”; to the authors of Scripture, there are only human beings with potential.

So the Bible, taken as a whole, teaches that the preborn child is a living
human being.

Objections: Bible Passages That Some Use
to Oppose the Personhood of the Preborn Child

ABORTION SUPPORTERS GENERALLY SHY AWAY from Scripture, because numerous Bible
passages demonstrate that the preborn child is a human person. But grasping at
straws, they sometimes point to two passages that they think support the pro-
abortion position (The authors decline to use the term pro-choice because the baby
isn’t given a choice). They cite Genesis 2:7, claiming that this passage proves that
life begins at birth rather than at fertilization, and Exodus 21:22-25, claiming that
this passage proves that Hebrew law did not provide legal protection for preborn
babies. In this section we will demonstrate that these passages, when properly
translated and interpreted, strongly support the pro-life position.

Genesis 2:7: The Breath of Life?

The terms translated “living soul” in the King James are nephesh and neshemah,"
which mean person or living being. Various translations say “living soul” (World
English), “living being” (New International), “living soul” (Aramaic Bible), “living
creature” (Literal Standard Version), “and the man began to live” (Good News
Translation), “and the man started breathing” (Contemporary English Version),
and others.
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Some argue from this passage that one isn’t fully a human person until he takes
that first breath, but an analysis of this verse does not support that position.

First, this is a one-time event. The formation of Adam does not answer the
question whether human life begins in the womb, because Adam was never in a
womb. He was the first man, and he was formed out of the dust as an adult, mature
human being. Obviously God had to give him a soul/spirit, because there was no
other way he could get one. Never has anyone else been formed out of dust; not
even Eve, who was formed out of Adam’s rib (Genesis 2:21-24). Adam was formed
out of inorganic matter, the dust of the earth, but Eve was formed out of organic
matter, Adam’s rib. Before God breathed into Adam the breath of life, Adam was
something like a clay statue. This has been true of no one else since the time of
Adam, and God has not breathed into anyone else the breath of life.

Second, even if we concede that one must breathe air in order to be human, the
fact remains that the preborn child uses oxygen. He just takes it in through a placenta
rather than through his mouth and nostrils. There are certain medical procedures by
which air is inserted into the womb, and occasionally the preborn child will take a
gulp of air during that procedure. Does that mean the child then becomes a person,
even temporarily?

Birth is simply a dramatic change of environment by which the child begins to
breathe for himself. This by no means makes him any more a person than he was before.

Exodus 21:22-25: Legal Protection for Preborn Children?
In the King James Version, the passage reads:

If men strive, and hurt a woman with child, so that her fruit depart from
her, and yet no mischief follow: he shall be surely punished, according as
the woman’s husband will lay upon him: and he shall pay as the judges
determine. And if any mischief follow, then thou shalt give life for life, eye
for eye, tooth for tooth, hand for hand, foot for foot, burning for burning,
wound for wound, stripe for stripe.

The key phrase is in verse 22, and the King James translation is essentially accurate:
“her fruit depart from her.” Abortion defenders read this as saying that she has a
miscarriage, and they take it that damages are owed for injury to the mother but not
for the death of the preborn child. Therefore, they reason, the life of the preborn
child is entitled to no legal protection under Biblical law.

But an analysis of the Hebrew words used in this passage demonstrates that the
word rendered “fruit” is yehled,'"* which is found 89 times in the Old Testament.
In every other passage in which the term is used for child, it refers to a normal
childbirth. In no other passage does it refer to anything less than a human person.
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The word for “depart” is yatsah.'”> Wherever this word is used in reference to
childbirth (Genesis 25:23-26, 38:28-30, Ecclesiastes 5:14, Jeremiah 20:18), it refers
to a normal childbirth, with the possible exception of Numbers 12:12 where it may
refer to a stillbirth but not a miscarriage.

Most translations recognize this. These include the New Living Translation
(“gives birth prematurely”), Berean Study Bible (“her child is born prematurely’),
Geneva (“her childe depart from her”), Holman Christian Standard Bible (“so that
her children are born prematurely”), Brenton Septuagint Translation (“her child is
born imperfectly formed”), Coverdale Bible (“ye frute departe from her”), New
International Version (“she gives birth prematurely but there is no serious injury”),
and many others. The original 1971 New American Standard Bible'® said, “so that
she has a miscarriage,” but the 1995 version corrected this error so that it reads, “so
that she gives birth prematurely.”

A very few translations have erroneously rendered this to mean “miscarriage.”
The Contemporary English Version reads: “Suppose a pregnant woman suffers a
miscarriage as the result of an injury caused by someone who is fighting. If she
isn’t badly hurt....” The Good News Translation says, “so that she loses her child,
but she is not injured in any other way.”

If Moses had wanted to speak of a miscarriage, there are two Hebrew words
he could have used: shakol,'” which he used for miscarriage just two chapters later
in Exodus 23:26 and which is also used for miscarriage in Hosea 9:14. Or he could
have used nephel,'® which is used for miscarriage in Job 3:16, Psalm 58:8, and Ec-
clesiastes 6:3. But instead, Moses used the words which denote normal childbirth,
and I am convinced that Moses, writing under the inspiration of the Holy Spirit, said
exactly what he meant and meant exactly what he said — a premature but live birth.

And the word for “mischief” is ahsohn,' which can mean anything from death
to a sore finger. Some dogmatically assert that this refers only to harm to the mother,
but the fact that it appears right after normal childbirth demonstrates that it includes
harm to the child as well.

Armed with this knowledge, let’s look at the passage again. Two men are fight-
ing. One is the husband of a pregnant wife, and the passage presupposes that he is
in the right and the other party is the aggressor. Somehow, the wife gets involved;
maybe they roll in her direction, or maybe she comes to the aid of her husband.
She is struck, goes into labor, and gives birth prematurely. If there is no harm to
the wife/mother or child, the aggressor will pay the husband/father the damages
he has caused to him by starting the fight. But if there is injury to either the wife/
mother or child, the Hebrew lex falionis or law of like punishment applies. This is
the principle of “let the punishment fit the crime,” and it even includes the death
sentence for causing the death of the wife/mother or child.?
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In the current abortion debate, the Exodus passage might be the most important
of all, confirming what we said earlier, that the Biblical passages taken as a whole
point inescapably to the conclusion that personhood begins at conception.

In summary, many Bible passages establish the personhood of the preborn child.

Church Fathers on Personhood

CHURCH TRADITION HAS ALSO BEEN instrumental in the formation of Western law. For
this reason, and because Justice Blackmun in Roe and Justice Stevens in his Webster
dissent cited Catholic Church teaching to justify Roe v. Wade, let us briefly survey
church history and its effect on Western law.

The Didache, or Teaching of the Twelve Apostles, a manual dating as early as
A.D. “50...or as late as 80 or 90,”?' commanded, “You shall not kill a child in the
womb, or expose infants.”””> The Church Father Tertullian, writing around A.D. 197,
cited extensively from Old Testament and New Testament Scriptures.” He also noted
that Hippocrates, Asciepiades, Erasistratus, Herophius, and Soranos, “all knew well
enough that a living being had been conceived, and pitied this most luckless infant
state, which had first to be put to death, to escape being tortured alive.”*

St. Hippolytus, writing around A.D. 228, condemned those who resorted to drugs
“so to expel what was being conceived on account of their not wishing to have a
child,” declaring them guilty of “adultery and murder at the same time.”> And St.
Basil wrote in his letter to Amphilochius, concerning the Canons:

The woman who purposely destroys her unborn child is guilty of murder.
With us there is no nice enquiry as to its being formed or unformed. In this
case it is not only the being about to be born who is vindicated, but the
woman in her attack upon herself; because in most cases women who make
such attempts die. The destruction of the embryo is an additional crime, a
second murder, at all events if we regard it as done with intent.?

The Canon Law of the Roman Catholic Church provides, “A person who pro-
cures a completed abortion incurs a latae sententiae [automatic] excommunication.”?’
The Canon Law developed in the early centuries of the Christian Church out of early
Church documents such as the Didache and was based on and interacted with the
Scriptures, Roman and Greek Law, Byzantine Law, the Justinian Code, the decrees
of emperors, and other sacred and secular legal documents.” The above citation
from the Didache is evidence that the prohibition against abortion was part of the
Canon Law from the beginning and consistently thereafter.

Biblical scholar Michael Gorman has noted in his book Abortion and the Early
Church, that the “three important themes” that “emerged during” the first three
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centuries of the Christian era were, “the fetus is the creation of God; abortion is
murder, and the judgment of God falls on those guilty of abortion.””

The Reformers on Personhood

Nor was THIS VIEW LIMITED to the Church Fathers or to the Roman Catholic tradition.
Martin Luther stated his position forcefully: “For those who pay no attention to preg-
nant women and do not spare the tender fetus become murderers and parricides.”°
John Calvin was just as clear: “If it seems more horrible to kill a man in his own
house than in a field, because a man’s house is his place of most secure refuge, it
ought surely to be deemed more atrocious to destroy a feetus in the womb before it
has come to light.”"

Pennington notes that when King Henry VIII (1491-1547 A.D.) separated
the Church of England from the Roman Catholic Church, he proclaimed that “he,
not the pope, was the source of all canon law henceforward.”*? Pennington adds,
“Consequently, the Anglican Church preserved the entire body of medieval canon
law and converted it into a national legal system.”*

Common Law and Personhood

Joun C.H. Wu, CHier JusTice of the Provincial Court of Shanghai, China, and later
Professor of Law at Seton Hall, wrote that ““...while the Roman law was a deathbed
convert to Christianity, the common law was a cradle Christian.”** Unsurprisingly,
the common law of England therefore reflects the Judeo-Christian values of the
Bible and the Church.

Why, then, under common law, was “quickening” (the point at which the mother
can feel the preborn child move within her) the test for homicide prosecutions in-
volving a preborn baby? Under common law, one could be convicted of homicide
for the killing of a preborn child, only if quickening had already taken place. Does
this mean the child was not legally a person before quickening?

The authors contend that this common law rule did not mean that the child
did not become a person until quickening or that there was a right to abortion
before quickening. Rather, it was a procedural matter of proof. One can be
guilty of homicide only if the homicide victim was alive at the time of the al-
leged killing, and at that stage in the development of the common law, medical
science had no way of proving the child was alive until the mother had felt the
child move within her.*
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Medical Developments and Personhood

AS WE NOTED EARLIER, following Luther’s two-kingdoms model, the believer should
first formulate his position on an issue like abortion based on God’s revelation, the
Scriptures. But when he enters the secular arena, he must be prepared to defend his
position based upon reason and medical science. We will therefore next examine
the conclusions of medical science on the personhood of the preborn child.

As medical science advanced, so did protection for preborn children. In the
1800s, when medical science was able to determine that the preborn child was in
fact alive from the time of fertilization, laws were enacted in England and in the
United States to prohibit abortion prior to quickening, in fact, to prohibit abortion at
any time after fertilization. Villanova Law Professor Joseph W. Dellapenna, in his
monumental Dispelling the Myths of Abortion History,*® documented the changes in
state laws in the United States in response to new medical information. For example,
Lord Ellenborough’s Act of 1803 prohibited abortion after quickening as a capital
offense and punished abortion prior to quickening with fines, imprisonment, pillory,
whipping, or banishment for up to fourteen years.’” In 1837 Lord Ellenborough’s
Act of 1803 was amended to abolish the distinction between pre-quickening and
post-quickening and make abortion a crime regardless of when performed.*

In 1857 the American Medical Association issued a report stating, “The inde-
pendent and actual existence of the child before birth as a living being is a matter
of objective science.”’ In the 1860s American medical doctors led a movement to
criminalize abortion at all stages of pregnancy, and this movement led to the passage
of laws prohibiting abortion in all 50 states.*’ Since that time, medical science has
advanced further in its understanding of the preborn child, from the discovery of
chromosomes (1879-83),*! the location of genetic material within chromosomes of
a cell (1902),** the components of DNA (1929),* and much more.

Modern medicine and modern science agree with Scripture’s teaching concern-
ing the beginning of human life. Consider the following established medical facts:

» From the point of fertilization, the child’s DNA or genetic make-up
is fixed and remains constant throughout the child’s life. This DNA
determines, to a large extent, the child’s eventual bone structure, skin,
eye, and hair color, and many other characteristics.*

» Two weeks after fertilization, the brain and the beginnings of the heart
appear.*

» Three weeks after fertilization, the child already has his own blood
supply and blood type. His/her blood and the mother’s blood come
into contact through a membrane but do not mingle. Three weeks after
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fertilization, the heart is beating and a body rhythm is established that
will remain constant throughout the child’s life.*

» Four to five weeks after fertilization, the eyes, lungs, kidneys, and ce-
rebral hemispheres of the brain begin to take shape. The heartbeat can
be detected on an electrocardiogram.?’

* During the sixth and seventh weeks, brain waves begin, and hands,
feet, and legs begin to move. The baby can rotate his/her head and
have hiccups, and the heart has four chambers. Girls begin to develop
ovaries, and boys begin to develop testes.*®

* By the end of the ninth week, the baby can suck his/her thumb, move
his/her tongue, open his/her mouth, sigh, and stretch.*’

* By the end of the twelfth week (third month, first trimester), the nose
and lips are formed, and the child can make facial expressions.*

By the end of the third month, the child is about the size of an adult person’s thumb,
but all basic organs are in place. From this point on, development consists mainly
of growth. Clearly, this is not a potential person; this is a person with potential.

In answer to those who claim the preborn child is nothing more than a part of
the mother’s body, we simply point out that about 50% of preborn babies are boys
with male DNA. Common sense tells us that a male baby cannot be part of a female
mother’s body.

The Scriptural and medical evidence agree (which is no surprise because God
is the Author of both): life begins at fertilization.

State Laws

As MEDICAL SCIENCE ADVANCED and the scientific facts of fetal development became
known in the mid-1800s, states across the nation began adopting statutes that
prohibited abortion from the time of fertilization, usually with an exception if
abortion was necessary to save the life of the mother. Many of these were adopted
as a result of efforts by the medical community. Harvard Law Professor Lawrence
Tribe acknowledges,

In the mid-nineteenth century regular physicians were the members of so-
ciety most vocally committed to defending the value of human life. In 1857
Dr. Horatio Storer, a specialist in obstetrics and gynecology who was then
the leading American advocate for the criminalization of abortion, launched
anational drive by the ten-year-old American Medical Association (AMA)
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to end legal abortion. At its annual convention in 1859 the AMA called for
the “general suppression” of abortions, including those performed before
quickening. The physicians organized an effective media and lobbying
campaign that focused on the fetus’s right to life. Over time their efforts
altered the prevailing attitudes about the practice in the United States.

A moral component to the doctors’ campaign cannot be denied. The move-
ment to end competition for abortion services by having abortions declared
criminal was motivated by a reluctance to perform abortions. On a profes-
sional level, adherence to the Hippocratic oath and to the ethical vision
it implies underlay an important part of the movement to distinguish the
regulars from other providers of medical services during this period. The
oath expressly forbids giving a woman “an instrument to produce abortion,”
and it has been interpreted to forbid inducing abortion by any method.

In personal terms, advances in science had given many doctors moral
misgivings about abortion. Specifically, their more science-based view of
human development as a continuous process rather than as a sudden event
led them to question the relevance of the distinction between quick and
non-quick fetuses.”!

Tribe observes that as a result of this mid-nineteenth-century effort, “Within less
than two decades, more than forty antiabortion statutes had been passed in the
United States.”?

Of particular significance is the lowa statute against abortion in 1858. In 1857
and thereafter, lowa joined other states in affirming this growing respect for the
life of the preborn child.

In 1858, at a time when states across the nation were banning abortion because
they recognized the personhood of the preborn child, lowa prohibited abortion by
enacting Chapter 165 Article 2 of the Iowa Code:™

Section 4221: Be It enacted by the General Assembly of the State of lowa,
that every person who shall willfully administer to any pregnant woman,
any medicine, drug, substance or thing whatever, or shall use or employ
any instrument or other means whatever, with the intent thereby to procure
the miscarriage of any such woman, unless the same shall be necessary to
preserve the life of such woman, shall upon conviction thereof, be punished
by imprisonment in the county jail for a term of not exceeding one year,
and shall be fined in a sum not exceeding one thousand dollars.

Of equal significance — and usually overlooked today — is the title of the Act:
“AN ACT for the Punishment of Foeticide”
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The term “foeticide” comes from the Latin words cedo (to kill) and foetus (pre-
born child). The first known use of this word was in 1842, the very time in which
science began to recognize the personhood of the preborn child.>

The framers of this Act recognized that abortion is not just a medical procedure
performed on a woman; it is an act of killing a preborn child.” If the Framers of the
1857 Iowa Constitution had intended to protect the right to abortion by the Due Pro-
cess Clause of Article I Section 1 or the Equal Application Clause of Section 6, as
has been argued, it is highly unlikely that the Legislature would have enacted, and the
Governor would have signed, an Act for the punishment of Foeticide the next year.

No, these provisions of the lowa Constitution, the amendments of 1868, and
the later advances toward women’s suffrage, were intended to protect the right of
all adults to do those things that were previously extended to white males. They
were most definitely not intended to create a “right” to take the life of a preborn
child at a time when the American Medical Association and most state legislatures,
including the lowa Legislature, were coming to a recognition that the preborn child
is a living human person.

The Movement to Legalize Abortion

DurING THE 1960s, A coMBINATION of factors, including the feminist movement and
the sexual revolution, led to efforts to liberalize abortion laws. Colorado, North
Carolina, and California liberalized their abortion laws in the late 1960s. In 1970,
Hawaii legalized abortion before the twentieth week of pregnancy, followed by
New York, Alaska, and Washington.

But at that point, the drive toward liberal abortion laws stalled. The lowa
Legislature rejected an abortion bill in 1971, and in 1972, referenda to amend state
constitutions to legalize abortion were defeated 2-1 in Michigan and 3-1 in North
Dakota. As Tribe says, “...between 1971 and 1973 not one additional state moved
to repeal its criminal prohibition on abortion early in pregnancy.”*

Failing in the legislatures and at the ballot box, pro-abortion forces turned to
the courts.

Enter the Courts
Roe v. Wade

In an unprecedented and revolutionary decision, Justice Blackmun and six other
Justices concluded in Roe v. Wade, 410 U.S. 113 (1973), that abortion is a consti-
tutional right and therefore the anti-abortion laws of Texas and other states were
unconstitutional. The majority held that the right to abortion, although not mentioned
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in the Constitution, is a “liberty” implied in the “emanations” and “penumbras” of
the Bill of Rights and the Fourteenth Amendment.

Justice Blackmun did not exactly rule that preborn children are not persons, only
that they are not “persons” within the meaning of the Fourteenth Amendment. He
presented very little evidence to support that conclusion. Although he mentioned
that the American Medical Association had led efforts to suppress abortion in the
late 1800s, he ignored the AMA’s medical findings about the beginning of human
life, findings that had been developed and that had come to light during the very
time in which the Fourteenth Amendment was adopted. He acknowledged that states
during the 1860s were adopting anti-abortion statutes but ignores the reason — the
evidence of the personhood of the preborn child.

He acknowledged that “if this suggestion of personhood is established, the
appellant’s case, of course, collapses, for the fetus’ right to life would then be
guaranteed specifically by the Amendment.”” Unfortunately, Justice Blackmun
ignored the very evidence that the personhood of the preborn child was becoming
a consensus at the time the Fourteenth Amendment was adopted.>®

Because abortion is a fundamental right, Justice Blackmun said, it may be
restricted only if the state has a compelling interest that cannot be achieved by less
restrictive means. He set forth a “trimester” approach under which (1) during the
first trimester of pregnancy there can be almost no regulation of abortion; (2) during
the second trimester the state may regulate abortion only to protect the health of the
mother; and (3) during the third trimester the state may regulate abortion to protect
the life of the preborn child, because at the beginning of the third trimester the child
is able to survive outside the womb. He did not say preborn children become “per-
sons” at the beginning of the third trimester; rather, he said the state’s interest in the
life of that child becomes compelling at that point because the child is now viable.

Justice Blackmun presented very little historical, legal, or medical support for
the use of the viability test, because very little support exists. Viability is a very
subjective and speculative test. The point of viability may vary with the individual
child, with the state of technology at the time, and from one society to another.
When Roe was decided, viability was usually around six months; now it is at least a
month earlier. But, in reality, there is no way of knowing for certain, so sometimes
we set an arbitrary point like six months, or sometimes we leave it to a doctor’s
speculative opinion.

But why should viability be the point at which the State’s interest becomes
sufficient to justify restricting abortion? Viability would be significant only in those
extremely rare instances in which a child is born prematurely or is removed from
the womb by a C-section or other medical procedure. Otherwise, it is simply one
more step toward childbirth.
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Furthermore, the question of viability by its very nature is subjective in that it
calls for an opinion. The question is whether, in the opinion of a doctor, the child is
viable. One doctor might think the child is viable; another doctor might think other-
wise. That opinion might vary depending upon the subjective beliefs of the doctor.

As Yale Law Professor John Hart Ely wrote:

The Court’s response here is simply not adequate. It agrees, indeed it holds,
that after the point of viability (a concept it fails to note will become even
less clear than it is now as the technology of birth continues to develop) the
interest in protecting the fetus is compelling. Exactly why that is the magic
moment is not made clear: Viability, as the Court defines it, is achieved some
six to twelve weeks after quickening. (Quickening is the point at which the
fetus begins discernibly to move independently of the mother and the point
that has historically been deemed crucial—to the extent any point between
conception and birth has been focused on.) But no, it is viability that is
constitutionally critical: the Court’s defense seems to mistake a definition
for a syllogism.*

The Retreat from Roe v. Wade

ABORTION ADVOCATES HAVE STUBBORNLY claimed that Roe v. Wade set in stone legalized
abortion. But ever since it was announced, Roe has come under steady criticism from
all parts of the country, from legal scholars, judges, congresspersons, the clergy,
the medical profession, state legislatures, the general public, and many Justices of
the U.S. Supreme Court.

A. Akron

In Akron v. Akron Center for Reproductive Health, Inc., 462 U.S. 416 (1983), Jus-
tice O’Connor said Roe v. Wade was “on a collision course with itself,” because
the age of viability was already earlier and, due to medical technology, was being
pushed closer and closer to conception, while the age at which abortions could be
performed safely (for the mother, not for the child) was being pushed closer and
closer to actual childbirth.

B. Thornburgh

The move away from Roe continued in Thornburgh v. American College of Obste-
tricians and Gynecologists 476 U.S. 747 (1986). In this case, Chief Justice Burger,
who had joined with Justice Blackmun in the Roe decision, now dissented, saying,
“In my view, the time has come to recognize that Roe v. Wade ... ‘departs from a
proper understanding’ of the Constitution and to overrule it.”*° [ Thornburgh at 788.]
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C. Webster

The departure from Roe became even more pronounced in Webster v. Reproductive
Health Services, 492 U.S. 490 (1989). In this case, the Court upheld provisions in
a Missouri statute that stated that “[t]he life of each human being begins at con-
ception,” and that “unborn children have protectable interests in life, health, and
well-being”; that before an abortion may be performed, if a doctor reasonably be-
lieves a woman is beyond the twentieth week of pregnancy, he must perform tests
to determine whether the child is viable; that no public facilities may be used to
perform or assist with abortions; and that no public funds may be used to encourage
or counsel women to undergo abortions.

Sometimes the full significance of a legal opinion can be gauged by reading the
tenor of the dissenting opinions. Justice Blackmun, the author of the Roe v Wade
opinion, warned in dissent at 538 that “The plurality opinion is filled with winks, and
nods, and knowing glances to those who would do away with Roe explicitly ... The
simple truth is that Roe would not survive the plurality’s analysis...” He concluded
ominously at 560, “For today, at least, the law of abortion stands undisturbed. For
today, the women of this Nation still retain the liberty to control their destinies.
But the signs are evident and very ominous, and a chill wind blows.” What Justice
Blackmun called a “chill wind,” others might call a refreshing breeze.

D. Casey

Planned Parenthood v. Casey, 505 U.S. 833 (1992), involved a Pennsylvania law
that required notification of the husband for a married woman’s abortion and the
consent of one parent for a minor (with a judicial bypass exception), as well as
informed consent and a 24-hour waiting period. The Court upheld all provisions of
the law except for the husband’s consent. The significant part of the case was that
the plurality opinion essentially eliminated the strict scrutiny/compelling interest
requirement of Roe v. Wade and replaced it with a new standard that asks whether a
state abortion regulation has the purpose or effect of imposing an “undue burden,”
which is defined as a “substantial obstacle in the path of a woman seeking an abor-
tion before the fetus attains viability.” This represents a sharp departure from Roe.

E. Carhart

Gonzales v. Carhart 550 U.S. 124 (2007) further eroded Roe v. Wade by upholding
a federal partial-birth abortion prohibition. The Court said, “Where [the State] has
a rational basis to act, and it does not impose an undue burden, the State may use its
regulatory power to bar certain procedures and substitute others, all in furtherance
of its legitimate interests in regulating the medical profession in order to promote
respect for life, including the life of the unborn.” As in Webster and Casey, the
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dissents clearly recognized the direction the Court was taking. Justice Ginsburg
denounced the majority for their anti-Roe sentiments: “The Court’s hostility to the
right Roe and Casey secured is not concealed.”

F. Stenehjem

The case of MKB Management Corp. v. Stenehjem, 795 F.3d 768 (8th Cir. 2015)
involved a constitutional challenge to North Dakota’s law prohibiting abortions after
a fetal heartbeat can be detected. Author Eidsmoe wrote an amicus brief supporting
North Dakota on behalf of the Foundation for Moral Law and Lutherans for Life, in
which he urged the Court to disregard Roe’s viability test and adopt North Dakota’s
heartbeat test instead, because, in contrast to the vagaries of viability, the heartbeat
test is rock-hard science: either there’s a heartbeat or there isn’t. The Eight Circuit
considered itself bound by the Supreme Court’s viability test, but in an unusual
action, the Eighth Circuit urged the Supreme Court to reevaluate the test, stating:
“Although controlling Supreme Court precedent dictates the outcome, in this case,
good reasons exist for the Court to reevaluate its jurisprudence.” The Eighth Circuit
noted that “the Court’s viability standard has proven unsatisfactory,” noting that in
the 1970s the state could not protect a 24-week-old fetus because it did not satisfy
the viability standard of the time, but because of advanced technology, it would
satisfy the viability standard of today.

Akron ... Thornburgh ... Webster ... Casey ... Carhart ... Stenehjem. The move
away from Roe v. Wade has been steady over the last forty-eight years.

Dobbs v. Jackson

FNaLLY, N DoBBs v. JacksoN WoMeN's HEartr, 597 U.S.  (2022) the Court has at
last taken the final step of overruling Roe v. Wade. Justice Alito’s majority opinion
could have gone in any of three directions:

(1) He could have held that the right to abortion is guaranteed by the
Constitution and therefore abortion must be legal in all states, thus
upholding Roe v. Wade.

(2) He could have held that the Fifth and the Fourteenth Amendments’
protection of “life” encompasses the life of the unborn child, and there-
fore, abortion should be prohibited in all states.

(3) Instead, he took a middle course, holding that the right to abortion is
not found in the Constitution and is not deeply rooted in our history and
tradition, and therefore each state may prohibit, regulate, or legalize
abortion as it sees fit.
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Dobbs, therefore, does not address the question whether the preborn child is a
person. The battle over personhood must therefore be waged in Congress, in state
legislatures, in hospitals and medical schools, in the courts, in the classrooms, in
the media, in the pulpits, and in every element of society. And it has been waged,
and is still being waged, in the State of Alabama in a unique way.

The Alabama In Vitro Case

ON FEBRUARY 16, 2024, the Alabama Supreme Court, in LePage v. Center for Re-
productive Medicine, SC-2022-0515, SC-2022-0579, addressed another ramification
of the personhood issue.

The case arose out of a lawsuit alleging that an Alabama clinic negligently
allowed the destruction of frozen embryos. The parents sued the clinic, alleging
the wrongful death of the frozen embryos. So the question arose: are these frozen
embryos “persons” under Alabama law?

In 2018, the people of Alabama ratified the Sanctity of Life Amendment to the
Alabama Constitution, which reads:

(a) This state acknowledges, declares, and affirms that it is the public
policy of this state to recognize and support the sanctity of unborn life
and the rights of unborn children, including the right to life.

(b) This state further acknowledges, declares, and affirms that it is the
public policy of this state to ensure the protection of the rights of the
unborn child in all manners and measures lawful and appropriate.

(¢) Nothing in this constitution secures or protects a right to abortion or
requires the funding of abortion.”

In keeping with this amendment, the following year (2019), Alabama adopted one
of the strongest pro-life laws in the nation.

Protecting preborn human persons, the Sanctity of Life Amendment makes no
exceptions for children conceived in vitro. Children conceived in vitro are therefore
“unborn children,” entitled to “the rights of unborn children, including the right to
life.” Further, the Amendment establishes that Alabama’s public policy seeks to
“ensure the protection of the rights of the unborn child in all manners and measures
lawful and appropriate.”

Ruling that these frozen embryos were unborn children under the Alabama
Constitution, the Alabama Supreme Court sent the case back to the trial court for
further adjudication. Fearing that they could be held liable for discarded frozen
embryos, the University of Alabama at Birmingham Hospital suspended its in vitro
program, and several other hospitals followed suit.
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This prompted Alabama to adopt SB159. This new law does not dispute the
court’s finding that frozen embryos are human persons, but it exempts [VF providers
from liability for the destruction of frozen embryos. Now that SB159 is law, many
IVF providers are back in business.

Alabama House Speaker Nathaniel Ledbetter says “IVF is as pro-life as it gets.”
The authors might be inclined to agree —unless they were discarded frozen embryos.

The authors sympathize with would-be parents who cannot conceive a child
and understand the parents’ hope that IVF can enable them to have the family they
so desperately want. And the bill would be less troubling if it provided immunity
only for the unintentional destruction of frozen embryos, but it appears to protect
their intentional destruction as well.

IVF clinics commonly produce multiple frozen embryos so the would-be par-
ents can select one to be their child, while the others are either consigned to labs
or discarded. But if the Alabama Constitution is correct — and I believe it is — these
frozen embryos are human persons, and they have a right to live. Can we justify
a practice that allows the killing of multiple preborn children so that parents can
fulfill their dreams of raising families?

As medical science advances, the moral dilemma will become more difficult.
At present, a frozen embryo can develop into a full-term baby only if it is implanted
in a woman’s womb. But that will likely change.

Medical science is working on the development of artificial wombs, or possibly
the wombs of animals such as sheep. Once medical science achieves ectogenesis®!
(production of a baby outside the mother’s body), this frozen embryo may develop
into a full-term baby, and then into a child and an adult, without ever being implanted
in a mother’s womb. Can we doubt that such a person is a human being?

If we grant that this adult person who was conceived in vitro and was never
implanted in a womb and never born is nonetheless a human being, when did that
person become human? The answer must be at fertilization, for at that point the
child has all the DNA largely determining his sex, skin tone, hair color, and so much
about the adult person that child will become. And if so, that child at fertilization
has the God-given right to life that the Alabama Constitution recognizes and that
the Alabama Supreme Court has affirmed.

Maybe medical science will provide a solution to this dilemma. As Chief Justice
Parker pointed out in his concurring opinion in LePage, some countries already
limit the number of frozen embryos that can be produced. But while we recognize
the joy of parents that their hopes for a child can finally be fulfilled, we must also
remember that each frozen embryo produced in vitro is a human person whose life
must be protected.
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Are we really certain that God wants us to venture along these uncharted,
trackless paths? Let us proceed with caution.

How Should We Then Respond?

FirsT, WE sHouLD THANK Gob that courageous Christian jurists like Justice Alito at
the U.S. Supreme Court and Chief Justice Parker at the Alabama Supreme Court
had the insight and courage to follow the Constitution and to protect the preborn’s
right to life.

Second, we should consider the practical consequences of their decisions.
Dobbs led to a backlash, partly among those misled to think the Supreme Court
outlawed abortion. (It didn’t; it left the issue to the states where it belongs.) Pro-abor-
tion measures were passed and pro-life measures were defeated in legislatures and
in popular referenda, even in conservative states. The Alabama LePage decision
threatens even greater backlashes. If we overrule Roe v. Wade (the worst constitu-
tional atrocity since Dred Scot), but the result is the defeat of pro-life legislators and
other candidates across the board, along with the enactment of abortion-demand
laws in every state, have we really scored a victory for the pro-life cause and the
lives of the preborn?¢?

I’m still thinking about this. But I’m starting to conclude that, when enacting
righteous laws and policies, legislatures and courts cannot get too far in front of
public opinion. Otherwise, the people will dig in their heels and rebel.

E. C. Wines, a great Bible scholar whose Commentaries on the Laws of the
Ancient Hebrews (1853) is a classic, observed that a literal application of the Mosaic
Law “overlooks a material distinction — the distinction between laws intrinsically
the wisest, and laws which are the wisest only when viewed as relating to times and
circumstances.” He continued:

Civil laws, whatever be their source, to be adapted to the wants of any
given community, must arise out of circumstances, and be relative to cer-
tain specific ends; which ends, under other circumstances, it might be the
height of folly to pursue. When Solon was asked whether he had given
the best laws to the Athenians, he replied: “I have given them the best that
they were able to bear.” Sage response! Is it not of much the same nature
with that declaration of divine wisdom to the Jews, which has so perplexed
biblical inquirers, “I gave them also statutes that were not good,” [Ezekiel
20:25] that is, laws not absolutely the best, though they were relatively so.
Montesquieu, with that penetration which belongs to all his philosophical
reflections, has observed, that the passage cited above, is the sponge that
wipes out all the difficulties, which are to be found in the law of Moses. ...
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A wise legislator, whether divine or human, in framing a new code of laws
for a people, will give attention to considerations of climate, of religion,
of existing institutions, of settled maxims of government, of precedent, of
morals, of customs, and of manners. Out of all these there arises a general
tone, or habit, of feeling, thinking, and acting, which constitutes what may
be called the spirit of the nation. Now, a lawgiver shows himself deficient
in legislative wisdom, who makes laws which shock the general sentiment
of the people, laws which are at war with prevalent notions and rooted
customs, which strip men of long-established and favorite rights. ...

The principle that laws must be relative to circumstances, that they must
grow out of the state of society, and be adopted to its wants, is founded in
reason, and confirmed by experience.®

Does this mean we give up our legal and political struggle for the civil rights of the
preborn? Absolutely not!

But while we litigate and legislate, we must also educate. We must impress
people with the personhood of the preborn — and we have the high ground, because
Biblical testimony and scientific evidence are both clear.

The battle for preborn life did not culminate with the Dobbs v. Jackson decision.
It now enters an intensified stage — the battle for the hearts and minds and souls of
men. But it is a winnable war, so let us press on to victory!

John Eidsmoe is a retired U.S. Air Force Judge Advocate and Senior Counsel for
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